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RECENT DEVELOPMENTS
IN-STREAM USE APPROPRIATION
APPLICATION PRECLUDED

WATER LAW
Under the California Water Code, the State Water Resources Control
Board may summarily reject a water appropriation application which
shows no physical control or possession of the water. California
Trout, Inc. v. State Water Resources Control Board, 90 Cal. App. 3d
816, 153 Cal. Rptr. 672 (1979).
The State Water Resources Control Board of California appealed a
judgment ordering it to consider the merits of an application to
appropriate water by putting it to beneficial use inside the stream.'
California Trout, Inc. 2 sought to appropriate a minimum flow in
Redwood Creek, in Main County, to maintain a suitable habitat for
juvenile anadromous fish.' The lower court held that water may be
appropriated within the meaning of the Water Code4 and under California case law without the exercise of physical control of the water.
Thus, the court held that the application was legally sufficient and
must be considered on its merits.5
On appeal, the Board contended: (1) under the Water Code, water
may not be appropriated without the exercise of some form of physical control or possession such as a diversion; and (2) an application
to appropriate water may not be accepted if the appropriation would
be for the exclusive public use of protecting fish and wildlife.6
California's Court of Appeal for the Third District reversed and
held that the application was properly rejected because it showed no
legally recognizable appropriation of water was contemplated. 7 The
court stated that to have an application considered on the merits, it
must set forth: (1) the location of the proposed water works; (2) the
proposed place of diversion; and (3) the proposed time within which
1. 90 Cal. App. 3d 816, 819, 153 Cal. Rptr. 672, 673 (1979).
2. California Trout, Inc. is a nonprofit corporation comprised of fishermen, conservationists, biologists, and others.
3. 90 Cal. App. 3d at 819, 153 Cal. Rptr. at 673. Anadromous fish are those that go
upstream to spawn, e.g. salmon, shad.
4. CAL. WATER CODE § § 1200-1266 (West 1971 & Supp. 1979).
5. 90 Cal. App. 3d at 819, 153 Cal. Rptr. at 673.
6. Id. at 819, 153 Cal. Rptr. at 674.
7. Id. at 821, 153 Cal. Rptr. at 675.
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construction would be commenced and completed. 8 Since California
Trout's application stated none of these required elements, its application was properly rejected. 9
The court pointed out that the entire history and development of
the doctrine of water appropriation in California demonstrated that
appropriation involves the basic element of possession, evidenced by
some form of diversion or physical control.' 0 The court agreed with
one eminent California water law authority who summed up the
elements necessary for a valid appropriation: (1) intent to apply the
water to beneficial use; (2) actual diversion from the natural channel;
and (3) application of the water within reasonable time to some
beneficial use. 1 1 In addition to its failure to meet statutory requirements, California Trout's application showed no legally recognized
appropriation of water." 2
The court's holding that the Board need not consider such an
application clearly precludes private applications for "in-stream use."

Thus, a private party may appropriate water for a myriad of beneficial uses, but may not do so for the preservation and enhancement
of fish and wildlife unless it actually diverts water from its natural

channel.' I The court noted that such interests are adequately protected by the Water Code,' I Fish and Game Code,' S California Wild

and Scenic Rivers Act, 1 6 and Environmental Quality Act.' I These
statutes provide for the protection of fish and wildlife through minimum stream flows when deemed necessary to protect the public
interest in recreation and the preservation and enhancement of fish
and wildlife. Sections 1243 and 1243.5 of the Water Code' 8 specific8. CAL. WATER CODE § 1260 (West 1971). It states in pertinent part: "Every application for a permit to appropriate water shall set forth all of the following: ... (d) The
location and description of the proposed headworks, ditch, canal, and other works. (e) The
proposed place of diversion. (f) The place where it is intended to use the water."
9. 90 Cal. App. 3d at 821, 153 Cal. Rptr. at 674.
10. In discussing "taking," "diversion," and "physical control of water," the Court referred to Tartar v. Spring Creek Water & Mining Co., 5 Cal. 395 (1855) (use of a water
wheel to power a mill); Simons v. Inyo Cerro Gordo Co., 48 Cal. App. 524, 192 P. 144
(1920) (diversion of water from springs for domestic and milling purposes); Meridian, Ltd.
v. San Francisco, 13 Cal. 2d 424, 90 P.2d 537, 91 P.2d 105 (1939) (impounding water in a
reservoir).
11. W. HUTCHINS, THE CALIFORNIA LAW OF WATER RIGHTS 108 (1956).
12. 90 Cal. App. 3d at 821, 153 Cal. Rptr. at 675.
13. 90 Cal. App. 3d at 821, 153 Cal. Rptr. 674.
14. CAL. WATER CODE § § 1260-1266 (West 1971 & Supp. 1979).
15. CAL. FISH & GAME CODE § § 1300-1375 (West 1958).
16. CAL. PUB. RES. CODE § §5093.50-.65 (West Supp. 1979). This act is designed,
among other things, to preserve certain rivers in their natural state for fish and wildlife.
17. CAL. PUB. RES. CODE § §21000-21176 (West 1977 & Supp. 1979). This act declares, among other things, the policy of the Legislature to prevent elimination of fish and
wildlife.
18. CAL. WATER CODE § 1243 (West Supp. 1979) reads:
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ally require that the Fish and Game Department recommend to the
board amounts of water required for the preservation of fish and
wildlife. The board must consider these recommendations when considering applications for appropriation of water.' 9
The dissenting opinion would have affirmed the lower court's
judgment that neither diversion, possession, nor physical control is
an essential element of a valid appropriation. The dissent stated that
the test of an appropriation is the successful application of the water
to a beneficial use. 2 Interestingly, Section 1243 of the Water
Code2" defines the use of water for recreation and the preservation
and enhancement of fish and wildlife as a beneficial use. The dissent
argued that Section 1260 of the Water Code2 2 does not require that
an application propose a diversion where it is inappropriate for the
intended use. 2 3
The dissent also took the position that a private party may appropriate water for the public use.2 4 It pointed out that appropriation
of water to benefit the public is in keeping with the California Constitution,2 which requires that conservation of water "be exercised
with a view to the reasonable and beneficial use thereof in the inter2
est of the people and for the public welfare." 6

The use of water for recreation and preservation and enhancement of fish and
wildlife resources is a beneficial use of water. In determining the amount of
water available for appropriation for other beneficial uses, the board shall take
into account, whenever it is in the public interest, the amounts of water
required for recreation and the preservation and enhancement of fish and
wildlife resources.
The board shall notify the Department of Fish and Game of any application
for a permit to appropriate water. The Department of Fish and Game shall
recommend the amounts of water, if any, required for the preservation and
enhancement of fish and wildlife resources and shall report its findings to the
board.
CAL. WATER CODE § 1243.5 (West 1971) reads: "In determining the amount of water
available for appropriation, the board shall take into account whenever it is in the public
interest, the amounts of water needed to remain in the source for protection of beneficial
uses."
19. Id.
20. 90 Cal. App. 3d at 823, 153 Cal. Rptr. at 676.
21. CAL. WATER CODE § 1243 (West Supp. 1979).
22. CAL. WATER CODE § 1260 (West 1971) states in pertinent part that:
Every application for a permit to appropriate water shall set forth all of the
following:
.. (d) The location and description of the proposed headworks, ditch, canal,
and other works. (e) The proposed place of diversion. (f)The place where it is
intended to use the water."
23. 90 Cal. App. 3d at 825, 153 Cal. Rptr. at 677.
24. Id
25. CAL. CONST. art. 10, §2.
26. 90 Cal. App. 3d at 825, 153 Cal. Rptr. at 677, quoting CAL. CONST. art. 10, § 2.
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CONCLUSION
The court's decision precludes private parties from making "instream use" appropriation applications. It does, however, recognize
"in-stream use" as a legitimate means by which the state may preserve recreation, fish, and wildlife resources. The state will preserve
water only when it deems it to be in the public interest; a private
party like California Trout may not assert such a beneficial use.
Significantly, the court did not rule on the board's contention that
an application may not be accepted when the appropriation would be
for the exclusive public use of protecting fish and wildlife.' 7 Had the
court required the Board to consider California Trout's application,
the court would have had to answer the question of whether a private party ever has standing to appropriate water for exclusive public
use. However, having precluded California Trout's application, the
court held that it need not consider California Trout's standing as an
applicant.2 8
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27. 90 Cal. App. 3d at 823, 153 Cal. Rptr. at 676.
28. Id

